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notice of filing published in the FED-
ERAL REGISTER, any person may file
comments, responses to the applica-
tion, and/or a request for a hearing
within 21 days of the filing of an appli-
cation.

(b) Comments supporting or opposing
an application or proposing conditions
and responses thereto shall state with
particularity the factual basis on
which the person commenting relies,
and provide affidavits or other mate-
rial in support of the factual basis, if
appropriate.

(c) Requests for a formal oral evi-
dentiary hearing must set out with
specificity the material issues of fact
in dispute that cannot be resolved
without such a hearing. Vague, unsup-
ported allegations will not suffice.

§303.43 Action following the comment
period.

(a) [Reserved]

(b) Section 412 applications. After the
period for which comments, requests
for a hearing or responses to an order
to show cause are due concerning a sec-
tion 412 application, the Assistant Sec-
retary may proceed by order requesting
further information or justification or
by order of approval or disapproval or,
in appropriate cases, may proceed by
order to show cause or by order insti-
tuting a full evidentiary hearing.

(c) Notice to the public of any full
evidentiary hearing or order to show
cause concerning an application shall
be made by publication in the FEDERAL
REGISTER.

[60 FR 31142, July 31, 1985, as amended by
Amadt. 303-2, 54 FR 33500, Aug. 15, 1989]

§303.44 Show cause proceedings.

If the Assistant Secretary determines
that an application, or review of a pre-
viously granted application, will be
considered in a show cause proceeding,
a tentative decision shall be issued in-
viting interested persons to show cause
why the tentative decision should not
be made final. Interested persons may
respond to the order within the time
specified in the order. Replies to such
responses shall be permitted within the
time specified in the order. Persons
wishing to introduce additional facts
into the record should incorporate such
information in their responses or re-

§303.45

plies by affidavit. In the case of appli-
cations, show cause orders may be
issued after the receipt of initial com-
ments on the application.

§303.45 Evidentiary hearings.

(a) If the Assistant Secretary deter-
mines that an application, or review of
a previous granted application, should
be the subject of a full evidentiary
hearing, he or she shall issue an order
so stating. The term ‘‘full evidentiary
hearing’ includes any hybrid format
set out in the instituting order. This
order shall set forth the issues that are
to be considered in such hearing.

(b) After the issuance of an order for
a full evidentiary hearing, the Chief
Administrative Law Judge shall
promptly appoint an Administrative
Law Judge to conduct such hearing in
accordance with section 7 of the Ad-
ministrative Procedure Act, 5 U.S.C.
5566, and the Rules of Practice in part
302 of this chapter.

(c) The applicants and the Assistant
General Counsel for Aviation Enforce-
ment and Proceedings shall be parties
in any full evidentiary hearing held
under these regulations. The Assistant
Attorney General, Antitrust, shall be a
party upon notice filed with the Ad-
ministrative Law Judge. Other persons
may intervene as parties as provided
by §302.20 of this chapter.

(d) Within the time specified in the
order instituting the full evidentiary
hearing, the Administrative Law Judge
shall recommend to the Assistant Sec-
retary that the application be approved
or denied or that the previously grant-
ed exemption approval or immunity
should be terminated or continued in
accordance with the standards of the
Act. The recommendation shall be in
writing, shall be based solely on the
hearing record, and shall include a
statement of the Administrative Law
Judge’s findings and conclusions, and
the reasons or basis therefore, or all
material issues of fact, law or discre-
tion presented on the record. Copies of
the recommendation shall be served on
each party.

(e) Within 10 days after the date the
Administrative Law Judge serves his
or her recommendation, any party may
file written exceptions to the rec-
ommendation for consideration by the

333



		Superintendent of Documents
	2014-04-04T10:39:32-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




